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state relocation and Custody Cases
Anything but Simple, Everything but Trivial

Whether it’s due in part to fathers becoming 
more aware of their rights, as Family Court 
Judge Paula Sherlock believes, or just the 
increased mobility of humanity in the 21st 
century, relocation and custody cases between 
parents in different states are on the rise here 
in Louisville. The best way to ensure effective 
representation in cases with a parent on the 
move is to “do your homework on the front 
end,” said family court lawyer John Helm-
ers—a sentiment echoed by Judge Sherlock.

“First, don’t relocate with a child without 
consent of the other parent or court order. 
Homework on the front end can prevent 
problems on the back end,” Judge Sherlock 
said. “My personal pet peeve is a parent who 
unilaterally picks up and moves with a child 
without any request.”

In determining the outcome of such a case, 
Judge Sherlock weighs in on three impor-
tant factors: whether the move is arbitrary, 
whether the intent is to alienate the other 
parent, and the resources of the parties’. And 
while relocation cases where “resources” are 
minimal happen time and again, the cost of 
litigating relocation and custody jurisdiction 
cases is anything but cheap. “It increases costs 
exponentially,” Helmers said.

To avoid a tumble down the rabbit hole, a 
regular review of state and federal rules that 
govern jurisdiction for divorce and custody, 
as well as local relocation rules, is advisable. 
This year’s proposed revision to local reloca-
tion rules (presented at the annual Kentucky 
Bar convention in June 2012 but not adopted 
at the time of this writing) requires a joint 
custodian to file written notice of relocation 
with the court and serve notice on the non-
relocating joint custodian. Either parent 
could file a motion to change custody or 
time-sharing within 20 days of service of the 
notice if the parties can’t agree. 

Add to the murky custody jurisdiction mix: 
(1) the recent action to undo the Defense of 
Marriage Act by the Federal Court of Appeals 
for the First Circuit, and (2) the U.S. Ninth 
Circuit Court of Appeals’ refusal to review the 
decision of a three-judge panel to overturn 
Proposition 8 (which banned same-sex mar-

riage in California)—and advising itinerant 
parents may send even the most seasoned 
family lawyer back to the books. Lawyers 
need be well aware of what states do and do 
not recognize same sex marriage as well as 
which courts will recognize another’s judg-
ments pursuant to the Full Faith and Credit 
Clause (Article IV, Section 1) of the U.S. 
Constitution.

I have found myself in custody cases with 
parents who moved to or from Kentucky, 
Texas, California, Georgia, Tennessee, Penn-
sylvania and Colorado within the last year. In 
the Texas case I entered an appearance pro 
hac vice, had the Texas court on the phone 
to continue a hearing there that my client 
couldn’t afford to attend, and the first question 
the court asked me was, “Ms. Houston, are 
you familiar with the local rules?” I was not, 
but the court granted my continuance based 
on my client’s circumstances—despite my not 
having read rules that are best described as 
ultra voluminous.

As members of the family court bar—con-
trary to popular belief—we are obligated 
to be versed in just about every facet of 
law. To wit: real estate, probate, criminal, 
bankruptcy, workers comp, tax, personal 
injury, social security and a slew of federal 
statutes. Among those federal statutes are: 
the Employee Retirement Income Security 
Act of 1974 (ERISA), the Uniform Recipro-
cal Enforcement of Support Act (URESA) 
and The Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA). The ap-
plication of the UCCJEA—enacted here as 
KRS 403.800 on August 15, 2007—is a land 
mine for the uninitiated: Judges in two states 
hammer out which state should exercise cus-
tody jurisdiction—with facts and testimony 
counsel present—in what is truly a prefatory 
exercise authorized under KRS 403.816.

That’s where the homework on the front 
end comes in handy. Another valuable as-
set is a flexible schedule or other counsel 
to cover a previous obligation, as the UC-
CJEA gives cases under it first priority for 
a hearing—even though its timing is likely 
completely unpredictable and may be before 

or following a regular 
docket. As Helmers 
put it: “Getting two 
courts to work in 
concert to have the 
extrajudicial con-
ference authorized 
by the UCCJEA 
can be like moving 
mountains.” 

A lawyer would 
be remiss in his or 
her preparation 
for the extrajudicial conference to fail to 
establish a timeline of when and where the 
parents resided with the child since the child’s 
birth, and would be wise to gather as much 
information about the child’s nexus to the 
preferred jurisdiction as possible. Inasmuch 
as the child’s significant contacts in a state 
(See KRS 403.822 (1)(b)(1) and (2) and KRS 
403.824) seem to be the somewhat unwritten 
trump card, initial home state jurisdiction 
for custody, defined in KRS 403.822(1)(a) is 
conferred when a state is the child’s home 
state on the date of the commencement of the 
proceeding, or was the home state of the child 
within six months before the commencement 
of the proceeding.

Despite the definition in (1)(a), the statute 
provides courts three alternatives to establish 
jurisdiction. According to KRS 403.822 (1)(b), 
a court—even though in a home state—can 
decline to exercise jurisdiction and fall in 
favor of another court as a more convenient 
forum, if two additional criteria are met: 

1. The child and the child’s parents, or the 
child and at least one parent or a person 
acting as a parent, have a significant con-
nection with this state other than mere 
physical presence; and

2. Substantial evidence is available in 
this state concerning the child’s care, 
protection, training and personal rela-
tionships.

Additionally, a Kentucky court could exer-
cise jurisdiction if all courts that would have 
jurisdiction declined to exercise it in favor of 
Kentucky as a more appropriate forum to 
determine custody, or if no state has juris-
diction under any other provision in KRS 
403.8222(1).

Application of the statute and the determi-
nation of custody under the UCCJEA may 
determine jurisdiction for divorce, too, 
considering Kentucky’s six month residency 
requirement for a cause of action to lie for dis-
solution. If divorce petitions are filed in both 
states with the same residency requirement, 
intent to reside may be crucial to the court’s 
determination of home state.

If however, the other state where dissolution 
is also pending has a shorter or altogether dif-
ferent residential requirement for jurisdiction, 
a Kentucky court may dismiss the underlying 
divorce and with it, the parent’s custody claim. 

To be sure, in 
some instanc-

es the parents 
may have lived 

in both states on and off within six months 
so that neither court can find residency for 
jurisdiction thus invoking KRS 403.822(1)(d) 
and application of significant contacts as the 
determinant for initial custody.

Scratching the surface of a summons service 
can be just as tricky. Kentucky requires 
personal service upon an individual either 
by certified mail, by any person authorized 
to deliver it or by delivery to an agent au-
thorized by appointment of law to receive 
service pursuant to Kentucky Rule of Civil 
Procedure 4. A few jurisdictions—notably 
Los Angeles—apparently allow service by 
electronic mail. Such a chasm between the 
service of process rules of two jurisdictions 
is the most illustrative of the level of pre game 
analysis a family court lawyer must do before 
walking into a court room when a case lives 
or dies by the UCCJEA. 

Is it fair to litigants to be exposed potentially to 
dual evidence rules, rules that dictate service 
of process and rules that govern jurisdiction, 
to hear an initial case? Probably no more or 
less fair than the burden put upon a child who 
must move to another state, lose valuable time 
with a parent, and endure the constant back 
and forth travel time.

Regardless, we as family lawyers owe it to 
our clients (and ourselves) to have a working 
knowledge of other practice areas that affect 
decision-making for settlement purposes 
and ultimately for litigation. In the UCCJEA 
arena, effective representation requires a mas-
tery of both the law and your presentation to 
not just one court, but two, while navigating 
different rules and counsel whom you have 
never met. Lewis Carroll summed up custody 
jurisdiction cases best in his book, Through 
the Looking-Glass, and What Alice Found 
There, when he wrote:

There was a book lying near Alice on 
the table, and while she sat watching 
the White King…she turned over the 
leaves to find some part that she could 
read, “—for it’s all in some language I 
don’t know,” she said to herself…She 
puzzled over this for some time, but at 
last a bright thought struck her. “Why, 
it’s a Looking-glass book of course! 
And if I hold it up to a glass, the words 
will all go the right way again.”
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